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RECENT DECISION OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


RETIRED PAY AND SEVERANCE PAY—Service in a higher grade, 


“‘temporary” or “‘permanent,”’ than that held when retired; rule 
of Friestedt case. 


@® Various statutes relating to retirement and retired 
pay provide, in effect, that if the service member con- 
cerned has served satisfactorily in a “temporary” 
grade or rank higher than the grade or rank in which 
he is serving at time of retirement, he is entitled to 
be advanced to such higher “temporary” grade or rank. 
(See 10 U.S.C. 1212(a) (B) (ii), 1872(2), 3963(a), 
3964, 6151, 8963(a) and 8964.) At first glance no 
complication or incongruity would appear in such a 
provision; it might be assumed that if the member at 
some time had served in a grade higher than that held 
at retirement that prior grade, of necessity, must have 
been “temporary.” Not so. “The life of the law has 
not been logic but experience.” Throughout the uni- 
formed services cases have been discovered in which the 
member being retired had served in a higher “per- 
manent” grade than the grade in which serving at the 
time of his retirement. These instances involve both 
Regulars and Reservists; officers and enlisted; disability 
retirees; those retired for years of service; and those 
separated for disability with severance pay. Pursuant 
to the literal interpretation of the various statutes in- 
volved and decisions by the Comptroller General of the 
United States (see 37 Comp. Gen. 538; 42 Comp. Gen. 
156) the services heretofore, for many years, have au- 
thorized advancement only in cases where the higher 
grade was “temporary” and have declined to effect 
advancement where the higher grade was “permanent.” 
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Efforts to secure remedial legislation have so far been 
unavailing. 

A recent holding of the United States Court 
of Claims in the Friestedt case, as partially ac- 
quiesced in by the Comptroller General, has led to a 
modification of the former rule (Friestedt v. United 
States, No. 237-62, Ct. Cl., 12 Nov. 1965; Comp. Gen. 
B-149487, 8 Jul 1966). In the Friestedt case the court 
held that the plaintiff, who had been retired for physical 
disability while serving as an enlisted member, was en- 
titled to retired pay benefits as a first lieutenant under 
the provisions of 10 U.S.C. 1872(2), relating to “highest 
temporary grade or rank,” irrespective of the fact that 
the highest grade in which he had served was the “per- 
manent” grade of first lieutenant and that he had not held 
or served in the “temporary” grade of first lieutenant. 
The basis for the holding was that Congress should not be 
presumed to have intended to produce an absurd result 
by giving preference to a “temporary” grade over a 


“permanent” one and consequently must have intended . 


to provide for advancement whether the higher grade 
was temporary or permanent. 

The Comptroller General, on December 1, 1965, B- 
149487, urged the Department of Justice to attempt to 
secure a reversal of the holding of the Court of Claims 
in the Friestedt case. The Assistant Attorney General, 
on April 22, 1966, replied that the Department of Justice 
had determined that it would not seek certiorari in the 
case, although “the decision appears to be erroneous.” 
Accordingly, judgment was entered in the case and be- 
came final. 


(Continued on page 20) 
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AVOIDING THE PITFALLS 


OF 


PRETRIAL AGREEMENTS 


LIEUTENANT EDWARD A. INFANTE, USNR* 


Lieutenant Infante analyzes recent judicial opinions dealing with the 
use of pretrial agreements, assesses the impact of these opinions, and 
points out potential sources of error in the negotiation, formulization, 


and utilization of these agreements. 


INTRODUCTION 


HERE THERE EXISTS a controversy, 

dispute, or separation of interests, the 
practice of negotiation often produces fruitful 
results to the conflicting interests of both par- 
ties. Such a practice has long been prevalent in 
the administration of criminal justice whereby 
an accused agrees to plead guilty to certain crim- 
inal charges in exchange for some specified 
leniency. In civilian jurisdictions, a negotiated 
plea normally takes the form of an informal 
agreement between the prosecutor and the de- 
fendant that in exchange for a plea of guilty, the 
prosecutor will either scale down or drop speci- 
fied charges or recommend a certain sentence to 
the judge.' Negotiating for pleas has had a var- 
ied employment in military trials. In 1953, a 
letter from the Acting Judge Advocate General 
of the Army was dispatched to staff judge ad- 
vocates of major commands suggesting that in 
keeping with civilian practice, the convening 
authority, if he so desired, might accept the offer 


* Lieutenant Edward A. Infante, USNR, is currently assigned as 
Appellate Government Counsel at the Naval Appellate Review Ac- 
tivity in the Office of the Judge Advocate General. He holds the AB 
degree from Boston College and the LLB degree from the Boston 
University School of Law. Lieutenant Infante has been admitted to 
practice before the Courts of the State of Rhode Island; the United 
States Court of Appeals for the Ist Circuit, where he served as a law 
clerk to The Hon. Edward M. McEntee; and the United States Court 
of Military Appeals. 

1. See Newman, Pleading Guilty for Considerations: A Study of Bar- 
gain Justice, 46 J. Crim. L. 780 (1956). 





of an accused to plead guilty for a consideration 
where the results of the agreement would be ad- 
vantageous to both the accused and the govern- 
ment.? Implementation of the suggestion was left 
to the discretion of general court-martial con- 
vening authorities. 

The practice of negotiating pleas received 
formal recognition in naval courts-martial some 
ten years ago through a pair of directives pro- 
mulgated by the Secretary of the Navy.* These 
provisions, which set up fairly elaborate pro- 
cedures for the use of pretrial agreements, are 
now incorporated into the Manual of the Judge 
Advocate General of the Navy in sections 0109A, 
0153, and 0154. Under the established procedure, 
the offer to plead guilty must originate from the 
accused and his counsel in writing. It is then for- 
warded to the convening authority via the trial 
counsel (and the staff legal officer in the case of 
a general court-martial). The agreement should 
be modeled on the form provided in sections 
0153 and 0154 of the JAG Manual and must be 
personally signed by the convening authority, 
the accused, and the accused’s counsel as witness 





2. See Hickman, F:ieading Guilty for a Consideration in the Army, 
JAG Journal (December 1957—January 1958), p. 11. 

3. SECNAVINST 5811.1 of 11 September 1957 declared it to be “legal 
and proper for the convening authority to make a pretrial agree- 
ment as to charges and specifications upon which the accused will 
be tried and/or the maximum sentence which will be finally ap- 
proved by the convening authority if the accused pleads guilty.” 
SECNAVINST 5811.2 of 17 December 1957 extended the practice 
to special courts-martial. See Melhorn, Negotiated Pleas in Naval 
Courts-Martial, 16 JAG Journal 103 (September 1962). 
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on his behalf.‘ But the acceptance of the agree- 
ment does not irrevocably bind the accused to 
plead guilty according to its terms. Generally he 
may change his plea to not guilty at any time 
before the sentence is adjudged by the court- 
martial.’ Of course, such an act would cancel the 
agreement and relieve the convening authority 
of his obligations. 

The advantages of pretrial agreements to both 
the accused and the government require little 
elaboration. The accused ordinarily benefits by 
making certain that his ultimate sentence will be 
substantially less than the authorized maximum 
sentence which could be imposed by the court- 
martial. Yet, this opportunity to fix a ceiling on 
his sentence does not preclude him from present- 
ing extenuating and mitigating evidence at the 
trial in an attempt to persuade the court-martial 
to award even a lesser sentence.* Should the 
court adjudge a lesser sentence, the convening 
authority is bound to approve no more than the 
sentence adjudged.’ 

From the government’s point of view, the 
negotiated plea provides opportunities for ad- 
vanced planning, savings in money and man- 
power, and a more expeditious administration 
of justice.* In addition, by avoiding a trial on the 
findings, the prosecution is not faced with the 
uncertainties of litigation. It would seem that 
such a conviction would be less vulnerable to an 
attack on appeal since the taking of testimony 
and giving of instructions on the findings (two 
fertile sources of prejudicial error) are avoided. 
However, convictions based on negotiated pleas 
have not proved to be as invincible as one might 
expect. Rather the case reports of the past dec- 
ade have revealed many difficulties arising out 
of the pretrial agreement itself and its effect on 
the deportment of the trial which can be the 
source of reversible error. The purpose of this 
treatise is to outline some of the pitfalls to guard 
against when engaging in the practice of nego- 
tiating for guilty pleas. 


THE EFFECT OF NEGOTIATED PLEAS ON THE 
CONDUCT OF THE TRIAL 


Where an accused and his counsel have nego- 
tiated for a specified sentence before trial, a 





4. JAG Manual, secs. 0109Ab(1) (a), (2) (a). 

Cf. UCMJ, Art. 45; MCM, par. 70a. 

6. See United States v. Watkins, 11 USCMA 611, 615, 29 CMR 427, 
431 (1960). 

7. The pretrial agreement forms contained in the JAG Manual in- 
clude a clause which provides: “That, should the court award a 
sentence which is less, or a part thereof is less, than set forth and 
approved in the agreement, then the convening authority, accord- 
ing to law, will only approve the lesser sentence.” Secs. 0153, 
0154. 

8. JAG Manual, sec. 0109Aa, 
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a) 
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defense counsel’s willingness and zeal to vigor- 
ously present matters in extenuation and miti- 
gation at the trial may be somewhat lessened. 
Very early under the Uniform Code of Military 
Justice, a number of cases were reviewed on 
appeal in which the defense counsel, relying on 
a pretrial agreement, failed to present available 
evidence or argument on behalf of the accused 
during the presentencing portion of the trial. 
This procedure of failing to present a case in 
mitigation when a pretrial agreement is in- 
volved has been repeatedly condemned by the 
Court of Military Appeals.® 

We have expressly condemned a tendency on the 

part of defense counsel to present no evidence, and to 

make no argument, in mitigation when there is an 

agreement with the convening authority on the plea 

and the sentence.1° 

In United States v. Allen," the accused agreed 
to plead guilty to desertion in consideration of 
a specified sentence. At the trial, his defense 
counsel offered no mitigating evidence or argu- 
ment on the sentence. On appeal, the accused 
asserted by affidavit that there existed available 
evidence concerning significant matters in miti- 
gation of punishment. In remanding the case 
to the Board of Review for further inquiry into 
the accused’s factual claim, Chief Judge Quinn 
stated that if an accused enters into a pretrial 
agreement with the convening authority for a 
specified sentence in exchange for a guilty plea, 
“the agreement cannot transform the trial into 
an empty ritual.” }* This principle is based on the 
proposition that it is the trial court which is 
charged with the primary responsibility of de- 
termining the quantum of punishment for ad- 
judged criminal conduct. “It alone, of all agen- 
cies of the law, is authorized to ‘adjudge’ the 
law’s penalty.” * The case of United States v. 
Welker ** is another instance where the defense 
counsel, operating under the cloak of a pretrial 
agreement, failed to present any matter during 
the presentencing hearing. There, the accused 
pleaded guilty to a three-day unauthorized ab- 
sence, failure to obey an order to report to his 
commanding officer, and the larceny of govern- 
ment property. After deliberating for less than 
five minutes in closed session, the court sen- 
tenced the accused to the maximum sentence 





9. United States v. Allen, 8 USCMA 504, 25 CMR 8 (1957); United 
States v. Elkins, 8 USCMA 611, 25 CMR 115 (1957); United 
States v. Armell, 8 USCMA 513, 25 CMR 17 (1957); United 
States v. Welker, 8 USCMA 647, 25 CMR 151 (1957). 

10. United States v. Rose, 12 USCMA 400, 401, 30 CMR 400, 401 
(1961). 

11. United States v. Allen, supra note 9. 

12. Id. at 507, 25 CMR-at 10. 

13. United States v. Brasher, 2 USCMA 50, 52, 6 CMR 50, 52 (1952). 
14. United States v. Welker, supra note 9. 


consisting of a dishonorable discharge, total 
forfeitures, and confinement at hard labor for 
ten years and seven months. In setting aside the 
sentence, the Court of Military Appeals noted 
that the circumstances suggested that the court 
members surmised from the accused’s plea of 
guilty and from counsel’s failure to present a 
case in mitigation that the accused had an agree- 
ment with the convening authority and that in 
these situations, courts-martial see “no real 
purpose in their devoting time and effort to con- 
sideration of an appropriate punishment.” * 
The Court went on to admonish that: “‘A contin- 
uation of these trends may require re-examina- 
tion of the practice of negotiating agreement on 
the plea and the sentence with the convening 
authority.” 1° 

In this connection, it should also be pointed 
out that the existence of a pretrial agreement 
does not preclude the trial counsel from intro- 
ducing, during the presentencing procedure, 
matters in aggravation such as records of pre- 
vious convictions, and rebuttal evidence. Just 
as the defense counsel has an obligation to pro- 
tect the interests of his client in this regard, the 
trial counsel is likewise obligated to protect the 
interests of the government during the sentenc- 
ing proceedings. 

Closely related to the effect of a pretrial 
agreement on counsel’s performance at the trial 
is the question of providency of the accused’s 
plea. The critics of negotiated pleas object that 
the opportunity to bargain for a lenient sentence 
may serve as an illegitimate inducement for an 
uninformed accused, uncertain of his rights, to 
plead guilty. There are two rejoinders to this 
contention. Initially, an accused should, wher- 
ever feasible, be given the opportunity to con- 
sult certified lawyer counsel in pretrial negotia- 
tions. Such a practice would “insulate him from 
external pressures and hasty and ill-conceived 
action.” 17 The Navy has recognized this need in 
cases where the agreement contemplates a puni- 
tive discharge.’* Secondly, trial counsel should 





15. Id. at 649, 25 CMR at 153. 

16. Ibid. 

17. United States v. Watkins, 11 USCMA 611, 615, 29 CMR 427, 431 
(1960). 

18. JAG Manual, sec. 0109Ab(2) (a), requires that a certified lawyer 
counsel be made available to the accused (unless specifically 
waived by the accused) in those cases wherein the pretrial agree- 
ment contemplates a punitive discharge. However, it appears that 
the recent decision of United States v. Tempia, 16 USCMA 629, 
37 CMR 249 (1967) in which the Court of Military Appeals adopted 
the Miranda rule (Miranda v. Arizona, 384 US 436, 16 L Ed 2d 
694, 86 S Ct 1602) may require a broader expression of the ac- 
cused’s right to lawyer counsel at pretrial agreements. If the pre- 
trial negotiations develop into, or take the form of, an “‘in-custody 
interrogation,” the accused should be advised that he has the right 
to the presence of a lawyer counsel, either retained or appointed. 


insure that the law officer or president of the 

court-martial fully inquires into the providency 

of the accused’s plea in accordance with the pro- 
visions of the Manual for Courts-Martial,” 
specifically advising him of the elements of the 
crimes charged and establishing that the ac- 
cused is pleading guilty because he is in fact 
guilty. If this procedure is followed, appellate 
courts will generally ignore any post-trial cries 
of innocence.”° 

While the providency of the accused’s plea 
should be fully scrutinized at trial, great care 
should be taken not to divulge to the court- 
martial that the accused has negotiated a pre- 
trial agreement as to his sentence with the con- 
vening authority.” As we have already seen, the 
actual penalty imposed on a defendant must be 
determined by the court-martial,?? and the bar- 

gain on the sentence is regarded only as fixing a 

maximum limit to be ultimately approved by the 

convening authority.“ Thus, the court-martial 
must be left to arrive at an appropriate punish- 
ment independently, and any information re- 
garding the existence of a pretrial agreement 
would be irrelevant. The issue has not been pre- 
sented to the Court of Military Appeals or the 

Navy Boards of Review. However, an Army 

Board of Review was confronted with the prob- 

lem in United States v. Withey.** In that case, 

when the court was about to close to vote on the 
sentence, the president asked the law officer 
whether the accused had been advised of the 
maximum sentence which could be imposed. The 
law officer replied in the affirmative; however, 
he added that the accused had pleaded guilty as 
the result of a prior arrangement with the con- 
vening authority as to the maximum sentence 
that would be ultimately approved. The Board of 

Review ordered a rehearing on the sentence, 

holding that such a disclosure to the court prej- 

udiced the accused.* The Judge Advocate Gen- 
eral of the Navy recognized the potential danger 

19. MCM, per. 70(b). TO eee 

20. See United States v. Chancelor, 16 USCMA 297, 300, 36 CMR 
453, 456 (1966); and United States v. Chandler, 26 CMR 619 
(1958). 

21. It would appear that the problem of “letting the cat out of the 
bag’”’ would be less likely to occur at a general court-martial in 
which the procedure is to inquire into the providency of the ac- 
cused’s plea at an out-of-court hearing by the law officer out of 
the presence of the court members. 

22. See supra note 13. 

23. United States v. Watkins, supra note 6. 

24. CM 398157 Whithey, 25 CMR 593 (1957). Compare United States 
v. Rinehart, 26 CMR 815 (1958). 

25. It is interesting to note that the president, upon being made aware 
of Whithey’s pretrial agreement with the convening authority, 
exclaimed: “I see absolutely no purpose in having a court-martial 
if you have a predetermined sentence for the accused.” This inci- 
dent lucidly illustrates how a disclosure at trial of pretrial nego- 


tiations can impair the court-martial’s ability in deliberating and 
arriving at an appropriate punishment. 
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of such a disclosure by including the following 
provision in the JAG Manual: 


Under no circumstances will the court be in any way 
informed of any negotiations between counsel and 
the convening authority on the subject of a pretrial 
agreement; of any such agreement existing at the 
time of trial; or of any such agreement made and 
later rejected by the accused to permit a plea of not 
guilty.26 


DEFECTS IN THE AGREEMENT ITSELF: AMBIGUI- 
TIES RESOLVED IN FAVOR OF THE ACCUSED 


We have all had occasion to read clauses in 
written documents which have perplexed us with 
a double meaning. Ambiguities will always come 
back to haunt the parties to an agreement when 
suddenly it is discovered that each party to the 
bargain understands the provisions differently. 
In the law of contracts, the general rule is that 
these contrasting interpretations are construed 
against him who drafted the instrument.”” How- 
ever, in the realm of pretrial agreements, it is 
well settled that ambiguities are resolved in fa- 
vor of the accused.** Keeping this rule of con- 
struction in mind, let us review a few of the 
most notable ambiguities which have cropped up 
in the last decade of case law. 

In United States v. Stovall,” the accused 
pleaded guilty pursuant to a pretrial agreement 
in which it was provided that, in return for the 
plea, any adjudged bad conduct discharge would 
be suspended by the convening authority for a 
period of six months. Following the plea and the 
findings of guilty, the court-martial sentenced 
the accused to a bad conduct discharge, partial 
forfeitures, and confinement at hard labor for 
six months. On review the convening authority 
approved the sentence and probationally sus- 
pended the punitive discharge for the period of 
confinement and an additional period of six 
months. The Court of Military Appeals, in hold- 
ing that this constituted a substantial variation 
from the pretrial understanding with the ac- 
cused concerning the period of suspension, or- 
dered the period of suspension reduced to the 
period of confinement. It may well be that the 
convening authority intended the period of pro- 
bational suspension to run concurrently with the 
period of confinement. On the other hand, he 
may have intended that the probational period 
of six months be in addition to the period of 
confinement. If the latter was his desire, he 
should have explicitly said so in the agreement. 
26. JAG Manual, secs. 0109Ab(1)(c), (2) (d). 

27. See, e.g., 17 C.J.S. Contracts § 324 (1963). 
28. United States v. Hamill, 8 USCMA 464, 24 CMR 274 (1957); 


United States v. Stovall, 16 USCMA 291, 36 CMR 447 (1966). 
29. United States v. Stovall, supra note 28. 
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Another instance where the convening author- 
ity’s intentions may be frustrated is where the 
provisions of agreement are silent as to one or 
more kinds of punishment. Since the Navy pre- 
trial agreement form ” contains a clause to the 
effect that if the court awards a lesser sentence, 
the convening authority will approve only the 
adjudged sentence, the question arises as to 
whether he can approve that portion of the sen- 
tence to which there was no agreement. For in- 
stance, in United States v. Watts," the pretrial 
agreement provided that the approved sentence 
would not exceed a bad conduct discharge and 
confinement for nine months. There was no pro- 
vision as to forfeitures. The sentence of the court 
was a BCD, confinement for six months, and for- 
feitures of $50.00 per month for six months. 
Since the adjudged sentence was equivalent to or 
less than those types of punishments agreed 
upon, the convening authority approved the ad- 
judged sentence. It was held that the approved 
sentence was in excess of the agreement and the 
forfeitures were disapproved.” It may well be 
that this was not the result desired by the con- 
vening authority. Thus, wherever no deal is 
reached as to one type of punishment, such as 
confinement or forfeitures, the agreement should 
spell out the intentions of the parties. For ex- 
ample, if it is agreed that the accused should not 
suffer any confinement, the agreement should 
specify “no confinement.” If, however, the par- 
ties do not arrive at an agreement on confine- 
ment and intend to rely on the court’s deter- 
mination, the agreement should so specify, e.g., 
“Confinement or Restraint: as adjudged by the 
court.” 

Ambiguities have repeatedly arisen as to the 
agreed amount of forfeitures. For instance, a 
recent case was reviewed in which a pretrial 
agreement contained the following provision: 


Forfeiture or Fine—Not more than % of one month’s 
pay for three (3) months. 


On appeal, the appellant argued that he under- 
stood this provision to mean the forfeiture of 
only two-thirds of one month’s pay to be spread 
over a three-month period. The government con- 
tended that the only logical interpretation was 
forfeiture of two-thirds of one month’s pay per 
month for three consecutive months. The am- 





30. JAG Manual, secs. 0153, 0154. 

31. CM 401328 Watts, 27 CMR 661 (1958). 

32. Compare United States v. Harrington, 27 CMR 696 (1958), in 
which the Board of Review affirmed the convening authority’s ap- 
proval of the adjudged forfeitures. Although the agreement did 
not provide for forfeitures as in the Watts case, the letters and 
papers of counsel showed that all parties intended that there be 
no limitation as to forfeitures which might be adjudged. 


biguity was resolved in favor of the defense.** In 
a similar case, the provision as to forfeitures 
varied slightly : “To forfeit two-thirds (24) pay 
for four (4) months.” The Board of Review up- 
held the convening authority’s approval of for- 
feitures of $83.00 per month for four months. 
Great care should be taken in avoiding these 
needless ambiguities. 

One further illustration of a potential source 
of ambiguity is found in the recent case of 
United States v. Clark. There, the contested 
provision of the agreement provided in perti- 
nent part as follows: 


Sentence as approved by Convening Authority agree- 


able to accused 
* * * * * 


2. Confinement or Restraint 
10 mos. confinement at hard labor, credit will be given 
for the period of pretrial confinement served. 


With respect to confinement, the court adjudged 
only six months and the convening authority 
approved the adjudged sentence. The appellant 
complained on appeal that he should have been 
given credit for pretrial confinement pursuant 
to the agreement. The Court of Military Appeals 
held that the credit for confinement clause was 
an integral part of the provision for confinement 
for ten months and applied only if the court 
adjudged confinement of ten months or more. 
However, a blistering dissenting opinion by 
Judge Ferguson,** maintaining that the clause 
was at best ambiguous and should be resolved 
in favor of the defendant, serves as a repeated 
warning to those who engage in the drafting of 
pretrial agreements to spell out the provisions 
carefully. 

One further suggestion may be helpful. Dur- 
ing a trial by general court-martial, the law 
officer in the out-of-court hearing on the piea 
should carefully review the pretrial agreement 
to determine the accused’s understanding of the 
provisions.” Such an express interpretation on 
the record would settle the issue and alleviate 
the question of ambiguities on appeal. 


ILLEGAL PRETRIAL BARGAINS: AVOIDING PROVI- 
SIONS WHICH INFRINGE UPON THE ACCUSED’S 
RIGHT TO MILITARY DUE PROCESS 


A number of pretrial agreements have been 
condemned by the Court of Military Appeals in 





33. United States v. Clair, NCM 67 1538, 20 Jun 1967 (unpublished). 
See also United States v. Johnson, 13 USCMA 127, 32 CMR 127 
(1962). 

34. United States v. Peifer, NCM 66 2739, 13 Jan 1967 (unpublished). 

35. United States v. Clark, 17 USCMA 26, 37 CMR 290 (1967). 

36. Id. at 28, 37 CMR at 292. 

37. See United States v. Clark, supra note 35. 


which the accused have bargained away consti- 
tutional rights or which were contrary to fair 
play and public policy. Thus, a convening 
authority should not be overzealous in attempt- 
ing to gain overbearing consideration from the 
accused in exchange for a “break” on the 
sentence. 

In the early case of United States v. Ponds, 
the accused attempted to enter into an “agree- 
ment” with the Department of the Navy 
whereby in exchange for a purported considera- 
tion of accelerating execution of the sentence, 
he agreed to waive his right to appeal the con- 
viction. The Court of Military Appeals deemed 
the agreement to be a legal nullity. 


Certainly, the execution of similar documents—how- 
ever imposing in appearance or verbiage—will not be 
considered by us as in any way affecting (the ac- 
cused’s) right to petition this Court for relief. We are 
anxious to make this conception crystal clear to the 
services.39 


Despite this clear and unmistaken language in 
the Ponds decision, the high Court again found 
occasion to condemn this type of agreement. 


Particularly disturbing is the practical application 
of the policy in the field. We know of at least one staff 
judge advocate of a major command who represented 
to The Judge Advocate General that his enforcement 
of the policy contemplates that, as part of a pretrial 
agreement: 

* * * the accused normally waives counsel before the 
board of review and agrees not to petition for 
review by USCMA. Such application of the policy flies 
in the teeth of our decision in United States v. Ponds, 
1 USCMA 385, 3 CMR 119, in which we held that a 
preliminary waiver of a right to petition this Court 
for review is a nullity.1° 


Another type of pretrial bargain which has 
been struck down occurred in the case of United 
States v. Scoles,*: wherein a pretrial agreement 
included a provision for the reduction of the 
accused’s sentence by a period of one year for 
each occasion on which he testified against one 
of the other suspects allegedly involved in the 
crime. The Court of Military Appeals con- 
demned the agreement as contrary to public 
policy, reasoning that it offers an almost irre- 
sistible temptation to a confessedly guilty party 
to testify falsely in order to escape the adjudged 
consequences of his own misconduct.*? 


(Continued on page 14) 
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THE INTERRELATIONSHIP OF INTERNATIONAL 
LAW AND UNITED STATES NAVAL 
OPERATIONS IN SOUTHEAST ASIA“ 


CAPTAIN GEOFFREY E. CARLISLE, USN** 


Does the United States have a legal right to be involved in the war in 


Southeast Asia? 
be legally sound? 


Would a declaration of war by the United States 
Does the United States Navy have a right to visit 
and search vessels in the waters of Viet-Nam? 


Are the participants 


in the war in Viet-Nam bound by the Geneva Prisoner of War Conven- 


tions ? 


Captain Carlisle discusses these questions in this article on the 


war in Viet-Nam and United States Navy participation in it. 


T IS A pleasure to be with you today to talk 
about the interrelationship of international 
law and our naval operations in Southeast Asia. 
You have been discussing the international 
law aspects of war at sea with particular em- 
phasis on such things as a blockade, contraband, 
visit and search, and neutrality. I’m sure you 
have realized that the legality of these various 
actions depends upon a formal state of war and 
you may have wondered just how the actions 
of the United States fit into this framework. 
Considering the debate going on in our country 
you may have wondered whether we have a 
legal right to be there at all. 

In a recent speech on Viet-Nam, Under Secre- 
tary of State George Ball posed the question 
this way: 

Is the war in South Viet-Nam an external aggression 

from the North, or is it an indigenous revolt? 

This is a question that Americans quite properly ask, 

and one to which they deserve a satisfactory an- 

swer. ... for if the Viet--Nam war were merely 





*From a speech delivercd before the 14th Career Class, United States 
Army Judge Advocate General's School, Charlottesville, Virginia, 
on 22 March 1966. 

**Captain Carlisle recently was the Director of the International Law 
Division of the Office of the Judge Advocate General. He is now 
assigned as the District Legal Officer for the Thirteenth Naval 
District. He is a 1939 graduate of Washburn University, Topeka, 
Kansas, with the degrees of Bachelor of Arts and Bachelor of Law, 
and is a member of the Bar of the State of Kansas. 
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what the Communists say it is—an indigenous rebel- 
lion—then the United States would have no business 
taking sides in the conflict and helping one side to 
defeat the other by force of arms. 


If I understand this statement correctly, Mr. 
Ball says that a state may not, under accepted 
principles of international law, intervene with 
military forces in the affairs of another state to 
protect its government against internal revolu- 
tion. It would follow from his conclusion, with 
which I generally agree, that the legal basis for 
United States action in Viet-Nam must arise 
from a conflict between two states. Mr. Ball’s 
statement implicitly recognizes the existence of 
two States of Viet-Nam. 

The Viet-Nam situation is an almost perfect 
example of how states come into being as the 
result of customary international law and of 
how, at one time, there may be two governments 
claiming the same territory, each of which is 
accorded recognition by some parts of the inter- 
national community and is thus entitled to exer- 
cise some of the prerogatives of statehood. 

The question of whether or not a State of 
Viet-Nam exists is easy to answer. After 
France was defeated in Europe, the Emperor of 
Annam, Bao Dai, proclaimed the independence 
of Viet-Nam on March 11, 1942, and claimed 
sovereign rights as Emperor over Tonkin, 
Annam, and Cochin China. These territories 


comprise the presently disputed country of 
Viet-Nam. 

After Japan’s defeat, a Viet-Nam nationalist 
movement disregarded the authority of the Em- 
peror and on September 2, 1945, proclaimed 
itself the Democratic Republic of Viet-Nam with 
authority over the same areas. 

The French attempted to reassert authority 
over these colonies and signed an accord with 
Ho Chi Minh on March 6, 1946, by which the 
Viet-Nam Republic was a free state but part of 
the French Union. This agreement was never 
fully implemented and armed conflict broke 
out between the French and the Viet-Minh 
(Communists). 

Later, in December of 1946, the French, in a 
further attempt to salvage their influence, signed 
an agreement with Bao Dai recognizing the new 
State of Viet-Nam which incorporated Tonkin, 
Annam and Cochin China. This agreement re- 
tained a certain amount of French influence, 
including responsibility for the new state’s 
foreign affairs. 

In 1950 our State Department examined the 
problem and concluded that there was no ques- 
tion but that a new state had come into exist- 
ence. It did not at that time venture an opinion 
regarding the status of the Communist People’s 
Republic headed by Ho Chi Minh. 

By 1954, four years later, the French were 
soundly trounced and on July 24th an armistice 
was signed. This armistice established a pro- 
visional military demarcation line. To the 
north of the line the forces of the People’s Army 
of Viet-Nam were to regroup while to the south 
the forces of the French Union were to regroup. 

Pending reunification, civil administration in 
each section of the country was assigned to the 
party whose forces were regrouped therein. 

Obviously, there was no intention at that 
time, nor in the Geneva Accords which followed, 
to divide Viet-Nam into two states. However, 
the fact is that with the assignment of adminis- 
trative responsibility over people and territory 
to the People’s Republic of Viet-Nam, the stage 
was set for a de facto establishment of two 
states. With the failure to hold elections in 
1956, and the recognition of the Communist 
People’s Republic of Viet-Nam by various na- 
tions of the world, two states did come into 
existence, with one oriented toward communism 
and the other toward democracy. 

In consonance with the policy of the United 
States to contain aggressive communism, it was 
clearly in our interest to aid the Republic of 
South Viet-Nam. 
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At the close of the Geneva Conference in 1954, 
President Eisenhower announced that we would 
support the accords arrived at and would view 
with grave concern any effort to disturb those 
accords by force. 

By October 1954, it was clear that the United 
States had accepted a de facto, if not a de jure 
separation of Viet-Nam into two states. On Oc- 
tober 23, President Eisenhower expressed his 
grave concern to President Diem regarding “‘the 
future of a country temporarily divided by an 
artificial military grouping, weakened by a long 
and devastating war and faced with enemies 
without and by their subversive collaborators 
within,” and he assured President Diem that his 
“recent requests for aid to assist in the formida- 
ble project of the movement of several hundred 
thousand loyal Vietnamese citizens away from 
areas which are passing under a de facto rule 
and political ideology which they abhor are being 
fulfilled.” 

At this point, it seems to me, the United States 
recognized that there was not one, but two re- 
gimes in authority in Viet-Nam. 

However, the foregoing still leaves the follow- 
ing questions unanswered. Is not the National 
Liberation Front, the Viet Cong, a distinct or- 
ganization? And if it is, are we not on 
tenuous ground in our armed presence in South 
Viet-Nam? 

The facts show that throughout the period 
1954 to date, control over the Communist effort 
in the south has been exercised from Hanoi. 
Many of the Communists fighting with the 
Viet-Minh in 1954 were directed to remain in 
the south to undermine that government. At 
least 80,000 Viet-Minh personnel were ordered 
to the north for training and have since been 
returned to the south. The Front itself was 
organized pursuant to a 1960 resolution of the 
Communist Party in Hanoi. It provides a 
political facade for the guerrilla activity in the 
south. At the present time there are nine 
regiments of regular North Vietnamese forces 
fighting in organized units in the south. The 
actual facts show an aggression from the north 
and I think we can dismiss the idea of this being 
a revolutionary war in which we are precluded 
from taking sides. 

I turn now to the matter of domestic law. 

A consideration of this problem leads to the 
question of the President’s authority to involve 
us in affairs beyond our boundaries. There is 
no need to restate the constitutional provision 
which makes the President the sole organ of 
the United States in foreign relations. The real 
question is: How far can he go in this matter? 
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It is clear to me that he can go a long way, par- 
ticularly when his actions are in accordance 
with the long established policies of the United 
States. 

Since World War II one of the overriding 
policies of the United States has been the con- 
tainment of communism. Practically all of our 
national acts, starting with the Marshall Plan, 
have been directed toward this objective. It 
has been a prime objective of our foreign policy 
and one which we have pursued in all corners 
of the world, through all means available to us, 
economic as well as military. 

In short, it is the policy of the United States 
to contain communist aggression and in this we 
are clearly interested in sustaining the Republic 
of South Viet-Nam. 

In supporting the Republic of South Viet- 
Nam, President Johnson has, in fact, followed 
the policies of Presidents Eisenhower and 
Kennedy. In October 1963, a Kennedy release 
announced additional support for Viet-Nam. 
The release said: 


It will remain the policy of the United States to 
furnish assistance and support to South Viet-Nam for 
as long as it is required to bring Communist aggression 
and terrorism under control. 


In August of 1964, as the result of attack 
against U.S. destroyers in Tonkin Gulf, the Con- 
gress of the United States by resolution en- 
dorsed this policy almost unanimously. The 
resolution reads in part: 


Resolved by the Senate and the House of Representa- 
tives of the United States of America in Congress 
assembled: 


That the Congress approves and supports the deter- 
mination of the President as Commander-in-Chief to 
take all necessary measures to repel any armed attack 
against the forces of the United States and to prevent 
further aggression. 


Sec. 2. The United States regards as vital to its 
national interest and to world peace the maintenance 
of international peace and security in southeast Asia. 
Consonant with the Constitution of the United States 
and the Charter of the United Nations and in accord- 
ance with its obligations under the Southeast Asia 
Collective Defense Treaty, the United States is, there- 
fore, prepared, as the President determines, to take 
all necessary steps, including the use of armed force, 
to assist any member or protocol state of the Southeast 
Asia Collective Defense Treaty requesting assistance 
in defense of its freedom. (Emphasis added.) 


Viet-Nam is a protocol state under the South- 
east Asia Collective Defense Treaty. 
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At the time this resolution was being con- 
sidered by Congress, Secretaries Rusk and Mc- 
Namara carefully reviewed the whole history of 
the Viet-Nam situation in Congressional hear- 
ings and it seems clear that Congress was well 
aware of the scope of authority it was giving to 
the President by this resolution. Three weeks 
ago the Congress reaffirmed its support of Mr. 
Johnson’s conduct of our affairs in Viet-Nam. 

So far we have established the legal status of 
two states under international law involved in 
an armed aggression of one against the other. 
We have also established the basis in U.S. do- 
mestic law for our support of the Republic of 
Viet-Nam. 

Turning now to the actions taken by the 
Republic of South Viet-Nam and the United 
States jointly, we first should talk about the legal 
basis for action in defense. 

Theoretically, of course, the Security Council 
of the United Nations is responsible for taking 
action to maintain or restore international peace 
and security whenever there are threats to the 
peace, breaches of peace or acts of aggression. 
The paralysis of the Security Council in regard 
to Communist aggression is too well known to 
require additional examination. 

Fortunately, built into the Charter of the 
United Nations, there is a provision that permits 
a state to defend itself, despite lack of action by 
the Security Council, and to take action in its 
own defense without breaking the law of the 
San Francisco Convention. I refer, of course, 
to Article 51 of the U.N. Charter which provides 
in pertinent part: 


Nothing in the present Charter shall impair the in- 
herent right of individual or collective self-defense if 
an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken 
measures necessary to maintain international peace 
and security. 


The right of self-defense is one of the most 
firmly established rights in the history of inter- 
national law. The United Nations Charter 
merely codified the existing law. The right has 
been exercised on many occasions by the United 
States in its own affairs. The most recent seri- 
ous situation involving its use was the confron- 
tation with Russia over Cuba. 

Most simply stated, this right of self-defense 
permits a state to take such action as is neces- 
sary to meet any real threat to its integrity as 
a state. The only legal restraints on action in 
self-defense are those of necessity and propor- 
tionality. A state responding to a threat must 
tailor the response to the threat and not over- 


react to it. The response allowed under law is 
one which will abate the threat and restore the 
situation. It is important to emphasize this 
because it is undoubtedly one reason for the re- 
straints we have imposed upon our actions in 
Viet-Nam. 

I think it is quite clear that, after 1960, the 
Republic of South Viet-Nam was under direct 
threat of aggression from the People’s Republic 
of Viet-Nam. The security of the state was 
threatened and a typical self-defense situation 
came into being. 

In the exercise of the inherent right of self- 
defense and as a victim of armed aggression the 
Republic of Viet-Nam was entitled to defend it- 
self and to seek such assistance from other 
states as they were willing to furnish—in other 
words, to organize the sort of collective self- 
defense effort visualized by the U.N. Charter un- 
der Article 51. 

Perhaps it is well to note that although the 
Republic of South Viet-Nam is not a member of 
the United Nations it is not thereby precluded 
from exercising its right of self-defense. This 
inherent right under customary international 
law could not and cannot be taken from a state 
without its consent. 

Pursuant to its right to defend itself, the Re- 
public of South Viet-Nam sought and received 
assistance from the United States and other 
states in a collective defense effort. The recog- 
nition of collective self-defense under customary 
international law is both historical and reason- 
able. In the words of Professor Tom Mallison, 
George Washington University : 


If customary international law did not recognize 
collective self-defense as well as national self-defense, 
it would have disastrous consequences in the present 
highly interdependent world community. A right of 
national self-defense, without a corresponding right 
of collective self-defense, would benefit aggressor 
states by permitting them to attack their victims one 
at a time without fear that other states would aid the 
victim of attack. Customary international law is de- 
signed to protect real human values and, consequently, 
permits collective self-defense against an aggressor. 


The actions of the Republic of South Viet- 
Nam and the United States have been fully con- 
sistent with the principles I have reviewed. 

The violations of the Geneva Accords by the 
North Vietnamese Government, both directly 
and indirectly, clearly demonstrated the neces- 
sity for action in self-defense, and the measured 
response of those engaged in the collective self- 
defense effort has been clearly proportional to 
the threat. 
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Throughout, our response has been designed 
to meet the threat created by North Viet-Nam 
and throughout we have disclaimed any inten- 
tion of doing any more than persuading the 
North Vietnamese to observe the Geneva Ac- 
cords of 1954. 

It continues to be the official U.S. position that 
our actions will continue only and until Hanoi 
decides to cease its aggressive intervention in 
South Viet-Nam, or until effective steps are 
taken to maintain international peace and se- 
curity in the area. 

In my opinion, it is clear that the Governments 
of South Viet-Nam and the United States have 
every legal right to continue their individual and 
collective self-de..ense against the armed aggres- 
sion coming from the Communist People’s 
Democratic Republic. 

This now leads us to a discussion of our naval 
operations in the area. As you know, effective 
operations at sea are very warlike in nature, so 
we must consider whether or not a war, a formal 
state of war, exists in Viet-Nam. The official 
United States position was clearly stated by a 
State Department spokesman in a press con- 
ference on March 4, 1965. He said: 


The fact that military hostilities have been taking 
place in southeast Asia does not bring about the 
existence of a state of war, which is a legal characteri- 
zation of a situation rather than a factual situation. 
What we have in Viet-Nam is armed aggression from 
the North against the Republic of Viet-Nam. 


It is not my purpose to discuss the policy 
decisions involved in this statement. I seriously 
doubt whether the present factual situation 
would legally support a unilateral declaration 
of war against North Viet-Nam by the United 
States. The Government of South Viet-Nam 
has not done so. For us to have any rights 
under the customary and conventional laws of 
naval warfare, it would be necessary for the Re- 
public of Viet-Nam to declare war and the 
United States to enter as a co-belligerent. Until 
that occurs or until the North Vietnamese 
actions are a clear physical threat to the United 
States, a declaration of war by the United States 
would be legally unsound under customary 
international law. 

Obviously this situation complicates our con- 
duct of war at sea. 

Perhaps an example will make this clearer. 
If a legal state of war existed between the 
United States and North Viet-Nam we could 
immediately blockade the port of Hai-Phong as 
a belligerent right of warfare. Without a state 
of war, such a blockade would be of doubtful 
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legality. A similar analysis could be made with 
respect to mining harbors, contraband, neu- 
trality, and the right of visit and search on the 
high seas. 

Instead of naval actions incident to a state of 
war, we are involved as part of a collective 
self-defense effort in an attempt to control in- 
filtration by sea of communist forces and sup- 
plies into the Republic of South Viet-Nam. 
This action is called “Operation Market Time.” 

There were many problems involved in setting 
up this operation. The most expeditious meth- 
ods such as blockade or mining were barred for 
the reasons I have mentioned. However, there 
was a perfectly legal method of exercising some 
control over this illegal infiltration. It flows 
from the right of a state to suspend the right of 
innocent passage through its territorial waters 
for security reasons and from its further right 
to prevent violations of its immigration, cus- 
toms, fiscal and sanitary regulations within a 
contiguous control zone extending up to 12 
miles. These rights are recognized by the 1958 
Law of the Sea Conventions. 

On April 27, 1965, Prime Minister Ky issued 
a decree establishing maritime control measures 
to counter infiltration by sea into the Republic 
of Viet-Nam. The decree provided for the 
following control measures: 

First, a Defensive Sea Area was established 
in the three-mile territorial sea of South Viet- 
Nam. Vessels transiting the territorial sea 
which are not clearly in innocent passage are 
subject to visit and search and possible arrest 
and disposition. 

Second, control procedures in a contiguous 
zone of 12 miles (9 miles beyond the territorial 
sea limit) were established in order that South 
Viet-Nam could exercise the control necessary 
to prevent and punish infringements of customs, 
fiscal, immigration and sanitary regulations of 
South Viet-Nam. The decree stipulated that 
vessels suspected of violating the contiguous 
zone regulations were subject to visit and search 
and possible arrest and disposition. 

Third, the decree declared the intention of the 
Republic of South Viet-Nam to act on the high 
seas beyond the 12-mile zone against vessels fly- 
ing the flag of the Republic of South Viet-Nam 
or reasonably believed to be South Vietnamese, 
such action to include stopping, visiting and 
searching. 

Finally, the decree declared the intention to 
exercise the right of hot pursuit against vessels 
suspected of violating territorial sea or con- 
tiguous zone regulations of South Viet-Nam and 
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noted that South Viet-Nam had requested and 
been granted the assistance of the United States 
Navy and Coast Guard forces in enforcing these 
security and defense measures. 

This decree and the operations which carry 
out its provisions are examples of the measures 
the 1958 Conventions on the Law of the Sea 
authorize a state to take in the furtherance of 
its defense and in the enforcement of its laws. 

Involved in the measures undertaken by the 
Republic of South Viet-Nam are the legal con- 
cepts of a territorial sea, a contiguous zone, 
innocent passage, a defensive sea area, the right 
of approach, and hot pursuit. 

The territorial sea is a narrow belt of coastal 
water which, subject to the right of innocent 
passage, is under the complete sovereignty and 
control of the coastal state. Thus, in the terri- 
torial sea out to three miles from the coast, 
South Viet-Nam has the right to prohibit all but 
innocent passage of foreign ships. Ships 
clearly exercising the right of innocent passage 
cannot be, and are not, interfered with. 

In its proclamation South Viet-Nam has said 
that certain cargoes (e.g., arms, ammunition 
components, etc.), are suspect unless it can be 
clearly established that they are destined for a 
port outside South Viet-Nam or to a legitimate 
recipient in South Viet-Nam. South Viet- 
Nam/United States forces have the authority, 
under the principles of international law which 
I have discussed, to determine whether or not a 
particular ship is in innocent passage through 
the territorial sea. 

Actions taken in the contiguous zone, on the 
other hand, are subject to more restraining 
rules. In the area of 3 to 12 miles from the 
coast, South Viet-Nam is authorized under in- 
ternational law to exercise only the control nec- 
essary to prevent and punish infringement of 
its customs, fiscal, immigration and sanitary 
regulations. This provision of law may be 
found in Article 24 of the Convention on the 
Territorial Sea and the Contiguous Zone. | Un- 
der the regulations of South Viet-Nam, entry of 
materials, merchandise and persons other than 
through recognized routes and ports of entry is 
forbidden. When strong suspicions exist that 
a ship transiting the contiguous zone is violat- 
ing or intends to violate the regulations, South 
Viet-Nam/United States forces are authorized 
under international law to require her to iden- 
tify herself and give her destination and cargo. 
Should she give a false report or otherwise ex- 
hibit valid grounds for suspicion that all or part 
of her cargo or passengers is to be illegally intro- 


duced into the Republic of South Viet-Nam, they 
may stop, visit and search her. Since this is an 
area of the high seas, it should be emphasized 
that the intention of a ship to violate the customs 
or immigration regulations must be clearly 
evident before a valid basis exists for stop- 
ping, visiting or searching her. Mere transit 
through the contiguous zone, even though close 
to the territorial sea limit, is not a sufficient 
basis for this action. 

With respect to the exercise of jurisdiction on 
the high seas outside the contiguous zone, re- 
member that as a general proposition ships sail 
under the flag of one state only and are subject 
to its exclusive jurisdiction on the high seas and 
to the jurisdiction of no other state. The legal 
basis for action by United States forces is found 
in this principle and the South Vietnamese re- 
quest for United States assistance. Without the 
South Vietnamese request we would have no 
authority to board her ships. If we board a 
South Vietnamese vessel on the high seas, the 
only state that could complain would be South 
Viet-Nam. A South Vietnamese ship would 
have no cause to complain since United States 
forces would be acting at the request of South 
Viet-Nam. 

In summary, I would like to emphasize two 
points concerning this joint United States/South 
Viet-Nam effort. First, there is nothing new 
or dramatic in the legal concepts outlined. Con- 
trol in the Defensive Sea Area involves no more 
than a temporary suspension of the right of 
innocent passage through the territorial sea. 
This suspension is authorized by the Conven- 
tion on the Territorial Sea and Contiguous Zone 
and is similar to the defensive sea areas that 
the United States has established from time to 
time. Secondly, control in the contiguous zone 
is similar in concept to controls the United States 
has enforced for 175 years. 

Finally, to give you some idea of the extent 
of this operation, during the first seven months 
United States ships have detected 73,000 junks, 
with about 15,000 inspected and 6,000 boarded. 
The Republic of South Viet-Nam Navy has in- 
spected more than 204,000 since January 1, 1965. 

In addition to the question of our naval oper- 
ations at sea there is a second important area 
in which naval operations in Southeast Asia 
interact with international law. This is the 
treatment of prisoners of war. 

There has been a continuing debate over this 
problem and so far no satisfactory resolution of 
the problem has taken place. 
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In the spring of 1962, the Viet Cong mur- 
dered two captured United States soldiers. On 
June 24, 1965, Radio Hanoi announced the exe- 
cution of United States Army Sergeant Harold 
George Bennett in reprisal for the execution of 
several Viet Cong terrorists by the Republic of 
South Viet-Nam. 

Barbaric treatment of prisoners has been 
common on both sides. This treatment is com- 
pletely contrary to the humanitarian principles 
for the treatment of prisoners of war which 
have evolved over the years and which were 
codified in the 1949 Geneva Conventions. 

Some interesting legal questions are posed by 
this situation. 

Initially, the question is whether North Viet- 
Nam is bound by the Geneva Conventions. The 
answer is a simple “yes.” The People’s Demo- 
cratic Republic of North Viet-Nam is a party to 
the Geneva Conventions. 

The Republic of South Viet-Nam is also a 
party to the Conventions. Therefore, it would 
seem that the debate going on over the treat- 
ment of prisoners of war is pointless. Theoreti- 
cally, at least, if both parties are bound, the 
Conventions apply. 

However, the Republic of South Viet-Nam 
has consistently maintained that the Viet Cong 
are nothing more than insurgents, and not en- 
titled to the humanitarian treatment provided 
by the Convention. Similarly the North Viet- 
namese have considered all personnel captured 
in North Viet-Nam as murderers not entitled to 
POW treatment. 

Although some argument might be made that 
the absence of a recognized state of war or 
armed conflict between the North and South 
suspends the operation of the Conventions as 
between the two High Contracting Parties, the 
fact is that Article 3 of the Convention would 
seem to apply regardless of the technicalities 
involved. 

Even if we assume that this conflict in Viet- 
Nam is a revolutionary uprising of dissident 
citizens of the Republic of South Viet-Nam, 
which it is not, there is still ample legal basis for 
application of at least part of the Convention. 

First, it is important to note that the con- 
tracting parties at Geneva used the term “armed 
conflict” for the first time. 'The Conventions 
recognized that a formal declaration of war 
should not be necessary to bring the provisions 
of the Conventions into operation. They went 
even further and recognized that the rules 
should be applicable even though a state of war 
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was not recognized by one of the parties to the 
conflict. 

Secondly, Article 3 of the POW Convention 
provides that “in case of an armed conflict 
not of an international character” certain mini- 
mum standards of humane treatment should be 
applied to those who become prisoners. 

It provides for the collection and care of the 
wounded and sick. 

It authorizes impartial bodies such as the In- 
ternational Committee of the Red Cross to offer 
their services to the parties to the conflict. 

It encourages the parties to make special 
agreements bringing other provisions of the 
Convention into effect between them. 

It prohibits reprisals and maltreatment of 
prisoners. 

Finally, and very importantly, it provides 
that application of the preceding provisions 
should not alter the legal status of the parties to 
the conflict. 

Because of the wording of this article and 
the fact that it addressed itself to purely human- 
itarian procedures, which could hardly be ob- 
jected to by any party to a conflict, it would seem 
that the Government of South Viet-Nam could 
scarcely object to applying Article 3 to its con- 
flict with the Viet Cong. However, it appears 
that this Government retains the fear that its 
recognition of the applicability of Article 3 
would give the Viet Cong undeserved status in 
world affairs. 

The Republic of South Viet-Nam’s attitude is 
not as unreasonable as it appears at first. The 
fact is that this particular article caused hours 
of discussion among the delegates because it was 
a new idea to establish rules governing the con- 
duct of parties to a revolution. Most delegates 
felt that the rules their governments should 
apply in putting down a revolution should be 
theirs alone although they recognized that some 
rules of humanitarian treatment should apply. 
Most of them feared giving revolutionaries legal 
recognition. 

You should note that this article stands by 
itself and is specifically designed for armed con- 
flicts not of an international nature. 

Article 3 has become known as a conven- 
tion in miniature and was specifically designed 
for intranational as opposed to international 
conflicts. 

In my opinion, regardless of how the conflict 
in Viet-Nam is characterized, the humanitarian 
principles of the Convention should be applied 
by both sides—if not the entire Convention as 
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required by international conflicts, at least Arti- 
cle 3. 

The United States is making every effort to 
apply these principles and to see that they are 
applied by the others involved. 





PRETRIAL AGREEMENTS 


(Continued from page 7) 


A pretrial agreement in which an accused 
promises not to raise certain issues at trial is 
also treading on dangerous grounds. There is one 
instance where an accused agreed to refrain 
from presenting any matter in extenuation and 
mitigation.** As we have already seen a pretrial 
agreement cannot be used to reduce a trial into 
an empty gesture. In another case, a pretrial 
agreement contained a condition that precluded 
the accused from litigating the issue of jurisdic- 
tion at the trial.“* An Army Board of Review 
denounced the agreement as constituting a de- 
nial of military due process. 


We believe that in the usual case involving the issue 
of jurisdiction, neither law nor policy could condone 
the imposition by a convening authority of such con- 
dition in return for a commitment as to the maximum 
sentence which would be approved. We are of the 
opinion that, just as the submission of matters of mit- 
igation should not be precluded by pretrial agreements 
(citing authorities), the litigation of issues of juris- 
diction should not be hampered.*® 


The dim view which appellate courts have taken 
of agreements which involve the accused’s right 
to litigate issues at trial should serve as a fore- 
warning to avoid bargains of this nature. 


CONCLUSION 


Pretrial agreements, negotiated in accordance 
with the procedures set forth in the JAG Man- 
ual, have contributed greatly to the efficient ad- 
ministration and expeditious processing of 
military criminal justice and have provided 
countless accused with advantageous results. The 
problems resulting from the negotiation of 
pretrial agreements can be largely avoided 
when they are thoughtfully and deliberately 
drafted by experienced counsel who are aware of 
the hidden dangers and pitfalls. Only in this way 
can the full value of pretrial agreements be 
realized. 





43. United States v. Callahan, 22 CMR 443 (1956). 
44, United States v. Banner, 22 CMR 510 (1956). 
45. Id. at 519. 


SOME QUESTIONS AND ANSWERS FOR 
PRESIDENTS OF SPECIAL COURTS-MARTIAL 


LIEUTENANT STEVEN A. WEIDNER, USNR* 


The task facing the non-lawyer president of a special court-martial 
continues to present many problems and frustrations. Lieutenant Weid- 
ner, in an attempt to alleviate this situation, offers some answers to 


questions from the field.** 


have, since the creation of that role, been 
ced with serious conflicts and bothersome 
problems in the execution of their duties. This 
is so by the very nature of their assignment. On 
the one hand, the president is responsible for the 
fair and orderly conduct of the proceedings, in 
accordance with law, and must apply the rules 
which govern the procedure of the court-mar- 
tial.t At the same time, he is one of the fact- 
finders and must maintain that impartiality 
which keeps him beyond reproach.? The conflict 
which can result from these tasks may in turn 
result in inadequate performance of one or both 
roles. The non-lawyer president is often required 
to rule on involved legal questions and properly 
instruct the court members. Consequently, he 
also faces difficulty in these areas. This article is 
intended to answer some pertinent questions 
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*Lieutenant Steven A. Weidner, USNR, is currently assigned to the 
Military Justice Division in the Office of the Judge Advocate General 
as a Review Branch Attorney. He received his BBA degree in ac- 
counting in 1962 and his LLB degree in 1965 from the University of 
Notre Dame. Lieutenant Weidner is a member of the Iowa State Bar 
and admitted to practice before the Court of Military Appeals. 

** This article was written as a resp to correspondence received 
from Lieutenant Commander Francis B. Shemanski, USN, Com- 
manding Officer, USS ENDURANCE. In his letter which is exten- 
sively quoted in the text of the article, Lieutenant Commander 
Shemanski very articulately describes the awesomeness of the task 
confronting the non-lawyer special court-martial president and 
asks several searching questions concerning the preparation for 
and the execution of this demanding assignment. 





1. MCM, 1951, par. 40b. 
2. MCM, 1951, pars. 40b, 114 (oath administered to the members of 
courts-martial). 
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concerning the duties of presidents of special 
courts-martial, which recently were submitted 
to the Office of the Judge Advocate General by 
the Commanding Officer of the USS ENDUR- 
ANCE (MSO 435). The introductory remarks 
and the specific questions raised in this inquiry 
will be reprinted herein, with the answers of the 
author-lawyer inserted after each question. 


With very little notice, and typically with no fore- 
knowledge of the kind of case, or the nature of the 
issues to be raised, any Naval officer of the rank of 
Lieutenant or above is likely to find himself assigned 
as president of a special court-martial. 


With disconcerting regularity the officer so assigned 
finds himself behind a long green table, nervously 
fingering a battered Manual for Courts-Martial in 
which all pertinent changes may or may not have been 
made. 


He is provided with a trial guide designed to take 
him and the trial and defense counsel through the 
labyrinthine ways of the niceties of the law in an 
orderly manner. The dialogue is there, but so is, 
for most trials, a wealth of extraneous material de- 
signed to cover such infrequent eventualities as chal- 
lenges for cause, motions to dismiss or amend charges 
and specifications, and alternate procedures for guilty 
plea and not guilty plea cases, during which evidence 
will be received, witnesses will be heard, and rulings 
on evidentiary or procedural matters will be required. 


The likelihood of the assigned trial counsel being 
truly qualified is remote. The probability of an inco- 
herent and disorderly defense is high. The respon- 
sibilities of the president are many and varied, and 
the prospects of conducting a trial in a solemn, dig- 
nified, orderly and efficient manner are not promising. 
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Efforts have been made in the past to define and refine 
the duties of trial counsel. Type commanders have pre- 
pared check-off lists providing guide lines for prepar- 
ing for trial and additional check-off lists which make 
errors in the preparation of the record of trial vir- 
tually impossible if followed closely. 


No one, to my knowledge, has compiled for presidents 
of courts-martial anything that approximates a proper 
training aid, as the Navy is seemingly willing to trust 
that mature officers follow the evolution and permu- 
tation of military law with interest and dedication, so 
that by virtue of their rank and experience, they are 
automatically qualified to act as president of a court- 
martial. Would it were only so. 


Having acted as trial counsel in over 50 special courts- 
martial and as president in approximately 12, I re- 
main disturbed at the number of unanswered ques- 
tions which plague prospective presidents. As trial 
counsel, I found it necessary to guide the officer acting 
as president on numerous occasions, even to the extent 
of proposing to the defense the appropriate objection 
to improper unsolicited testimony of a prosecution 
witness, and then proposing to the president his prop- 
er ruling on the objection thus raised. These actions 
were taken to protect the record and to safeguard the 
rights of the accused when the defense counsel and 
the president were either incapable of so acting or un- 
aware of their responsibility to so act. 


Such mental gymnastics and verbal pyrotechnics are 
an unconscionable burden to place on a trial counsel 
and should not be necessary. Unless diplomatically 
handled, they degrade the dignity of the court and 
have a less than salutary effect on the spectators who 
may be present, to say nothing of the effect on the 
accused who may wonder, after such an exchange, who 
is on whose side. 


I believe the prospective president of a special court- 
martial would prepare for the proper discharge of his 
duties if he knew how, but how to do it remains an 
enigma. It is unlikely that he can or will reread the 
Manual for Courts-Martial prior to trial. He may or 
may not have reviewed the trial guide currently in use 
at the command in which he serves. He may be a 
cover-to-cover reader of the JAG JOURNAL and be 
blessed with total recall, but it is not likely. He may 
vaguely recall that manuals and trial guides and legal 
references must be removed from the court while it is 
in closed session, and he probably anticipates with 
some apprehension the questions which will be asked 
of him by junior court members in closed session. He 
should be aware that he goes naked to his enemies 
armed only with his recollection of the law, but not so 
much as one written word of expertise to back him up. 


If he has read the leading article in the Sept-Oct-Nov 
1966 issue of the JAG JOURNAL, entitled: Sua 
Sponte Instructions by the President of a Special 
Court-Martial, he may well be struck with forebodings 
of inadequacy and anticipation of decisions which will 
affect the proper conduct of a trial outside the range 
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of his experience and competence. Since it has been 
accurately observed that, “It is the necessity of making 
decisions that drives men mad,” the unprepared presi- 
dent cannot go to his trial as well as the trial of the 
accused with anything other than a feeling of dis- 
content and a suspicion that he is somehow being put 
upon to no lesser degree than the accused who appears 
before him. 


I believe that if the following questions were answered 
in layman’s terms, presidents would fumble less and 
justice would be better served, and I propose to ask 
them in this article leaving space for JAG’s answers. 
I think I know the answers to all of them, but request 
some reassurance. So on to the interrogation: 


PREPARATION 

QUESTION (1): Is the president of a special court- 
martial allowed to procure from trial counsel advance 
copies of charges and specifications before the court 
convenes so that he can research in advance the Man- 
ual and the Uniform Code of Military Justice itself, 
familiarizing himself with the elements of the offenses 
charged and the possibility of having to instruct on 
such matters as attempts under Article 80, or lesser 
included offenses, or other issues inherent in certain 
of the more complicated and subtle offenses chargeable 
under the Code? 


ANSWER: In my opinion, yes. However, some 
remarks concerning pretrial preparation in gen- 
eral, as well as a caveat, are in order. Of course, 
the president is urged to familiarize himself 
before trial with as much legal and proce- 
dural information as possible from the Manual 
for Courts-Martial, United States, 1951, and 
such publications as Special Courts-Martial 
Trial Guide for Presidents and Members, 
NAVPERS 10096, Special Court-Martial In- 
structional Guide for Presidents, NAVPERS 
10090, and Court-Martial Instructions Guide, 
AFM 1110-5, 1967. However, it is well recog- 
nized that most presidents, because of the press 
of other duties, do not have time for exhaustive 
preparations. Consequently, a more practical ap- 
proach is suggested. In addition to general fa- 
miliarization with a trial guide, a president is 
advised to obtain a copy of the charges and 
specifications from either the convening author- 
ity or the trial counsel to use as a beginning for 
specific preparation. This will allow him to 
focus his attention on the pertinent areas of law 
and best use his limited time for preparation. 
Examination of the charges and specifications 
will suggest possible rulings and instructions 
that may be required at trial and allow for ad- 
vance preparation. This will involve a thorough 
study of the elements of the offenses charged as 
well as of potential lesser included offenses. The 
peculiarities of these offenses as to proof re- 
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quired should also be viewed to ascertain pos- 
sible instructions and rulings. Any legal refer- 
ence books may be used. 

However, as the president proceeds along 
these lines, he may find himself tempted to learn 
something of the facts in the approaching case 
and may find himself making factual queries and 
determinations. This is the danger point. All pre- 
trial inquiry by the president must be limited to 
legal matters. He must not seek any acquaint- 
ance with the facts of the case, other than that 
which is conveyed to him by the wording of the 
specifications. This is so because he must main- 
tain his impartiality as one of the fact-finders 
of the court-martial. He may arm himself with 
knowledge of all the legal gear he needs to run 
the trial smoothly and properly, but must com- 
pletely reserve for the trial itself the receipt of, 
consideration of, and decision upon facts pe- 
culiar to the case. Keeping this in mind, the 
president may seek counsel from the staff legal 
officer or other lawyers on matters of law he may 
foresee as potential problems. It is perfectly 
permissible for the president to request the trial 
and defense counsel to advise him prior to trial 
of any exclusively legal issues which they to- 
gether feel may arise in the case, and inciden- 
tally, whether a peremptory challenge of the 
president is anticipated. If so, the next senior 
member should be alerted. 


ADDITIONAL EVIDENCE 


QUESTION (2): When the prosecution has com- 
pleted its case and it is apparent to the court that 
certain elements of the offenses charged have not been 
proved, but that it is likely that such evidence is avail- 
able from additional witnesses, or could be obtained 
if witnesses already called were requestioned, is it 
appropriate for the president to direct trial counsel 
to procure or bring out such additional evidence? 

Since it is obviously improper for court members 
to perfect the prosecution case by themselves directing 
questions to prosecution witnesses, how far can the 
president of a special court-martial go in specifying 
the type of information desired? 


ANSWER: Unfortunately, a lawyer’s answer 
has to be given to these questions: it depends. 
The problem that arises when the court is not 
content with the evidence adduced by the par- 
ties, and feels it cannot therefore properly 
determine the issues before it, deserves close at- 
tention, as it can result in fatal error. The court- 
martial may feel a duty, and understandably so, 
to seek knowledge at the trial of all the facts 
involved. And the president, because of his posi- 
tion of special responsibility, may feel this duty 
more keenly than the other members. The dan- 
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ger is that the court-martial could be accused 
of adopting the cause of either side and not re- 
maining impartial. At first blush, it may appear 
that any attempt by the court-martial to elicit 
testimony, not brought out by either counsel, 
would be a departure from the impartial role 
demanded of court members. It is well settled, 
however, that the court-martial is authorized 
to have trial counsel recall witnesses, summon 
new witnesses, or make an investigation along 
certain lines for possible discovery and presen- 
tation of additional evidence.’ The court-martial 
may question witnesses called by either side, 
request recall of witnesses, and have testimony 
reread.‘ In the matter of recalling witnesses, 
this may be done even after the court-martial 
has begun its deliberations.® This authorization 
must be tempered by the dictates of imparti- 
ality, however, and may not be carried to the 
point where it constitutes bias by any member 
of the court-martial and deprives the accused 
of a fair and impartial trial. The court-mar- 
tial’s authority to question, call, or recall wit- 
nesses is not improper if it is limited to the 
clarification of matters already before the court- 
martial.’ It is proper even if the clarification 
concerns matters before the court-martial only 
by inference, but the court-martial may not 
generally initiate the production of specific evi- 
dence in areas not previously presented for their 
consideration either directly or indirectly. How- 
ever, this does not preclude the president from 
informing trial counsel in open court at the 
close of the prosecution’s case that the govern- 
ment has failed to sufficiently prove one or more 
specific elements of the offense charged and that 
as a consequence the charge would not survive 
a motion for a finding of not guilty.’ A general 
statement such as this would not amount to re- 
quiring the production of specific evidence and 
would be in keeping with the proposition that 
the government must prove beyond a reasonable 
doubt each and every element of an offense be- 
fore an accused may be convicted. On the other 
hand, for the court-martial to be the prime 
mover in directing the production of specific evi- 





3. MCM, 1951, par. 54b. 

4. U.S. v. Blankenship, 7 USCMA 328, 22 CMR 118 (1956). 

5. U.S. v. Parker, 7 USCMA 182, 21 CMR 308 (1956). 

6. U.S. v. Marshall, 12 USCMA 117, 30 CMR 117 (1961); U.S. v. 
Blankenship, supra note 4; U.S. v. Sears, 6 USCMA 661; 20 CMR 
377 (1956); and CM 407373 Randolph, 32 CMR 495 (1962). 

. CM 407757 Lowe, 32 CMR 597 (1962). 

. This argument is based on the holding in NCM 55 03177, Langer, 
20 CMR 513 (1955) where it was held that, under the circum- 
stances of that case, the court had not only the authority but also 
the responsibility to direct trial counsel to inquire into the pos- 
sibility of additional evidence after a motion for a finding of not 
guilty had been made by the defense. 
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dence for the necessary proof of an element 
would indeed eliminate the necessary impar- 
tiality. Impartiality also requires that the court- 
martial should not initiate defenses for the ac- 
cused in the absence of any evidence possibly 
tending to raise such defenses. 

In this regard, the president would be well 
advised to require the members of the court- 
martial to submit any questions they desire to 
ask to him for clearance and presentation to wit- 
nesses, as this procedure will eliminate the ask- 
ing of improper questions and the need to have 
them stricken from the record. His own ques- 
tions should also be considered by him 
thoroughly in the light of the above guidelines 
before he asks them to witnesses. 

There is no prohibition as to specificity in 
directions by the court that trial counsel conduct 
an investigation to discover further evidence, 
nor with regard to the court’s questioning of 
witnessses, so long as the guidelines above are 
followed. One suggested procedure would be to 
direct trial counsel, for the benefit of the court, 
to conduct further investigation to discover 
evidence which may clarify specific areas which 
have been brought into issue by certain evidence, 
with specific mention of the points needing clari- 
fication. The emphasis here is upon announcing 
which areas are confusing and not upon telling 
him what specific evidence will clear away the 
confusion. 


INSTRUCTING COUNSEL 


QUESTION (3) :Is it improper for the president of 
a special court-martial confronted with bumbling 
trial counsel to recess or adjourn the court and meet 
privately with the trial counsel to instruct him in 
his duties and to direct him to bring evidence on cer- 
tain matters which is apparently available but not 
likely to be presented to the court unless demanded 
or asked for? 


ANSWER: YES!!!—such a procedure would be 
improper under any conditions other than if it 
were conducted in open court. The desire to cor- 
rect or guide a bumbling trial counsel who 
threatens the integrity of the court-martial is a 
strong feeling which a president might develop 
because of his prominent position in the court- 
martial and his interest in its smooth operation. 
While it is true that the president need not sit 
idly by and ignore such procedures, he again 
must be cautious not to abandon his position of 
impartiality. Efforts at merely avoiding embar- 
rassment for the trial counsel may be taken by 
the president, but if these efforts in actuality 
result in perfecting the government’s case, they 
immediately place the president in a bad light 
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and will probably cause reversal of any convic- 
tion. The president must never attempt to hold 
a private out-of-court conference with the trial 
counsel to accomplish these ends. Any such dis- 
cussion must be in the presence of the accused 
and his counsel and be made part of the record.® 
Such a conference held otherwise is presumed 
to be prejudicial to the accused.” This presump- 
tion of prejudice can only be overcome by full 
disclosure of what transpired during the confer- 
ence. This disclosure would foil any attempt to 
avoid embarrassment for the trial counsel and, 
in the event the purpose of the conference is 
shown to be perfection of, or help for, the prose- 
cution’s case, would clearly destroy the cloak of 
impartiality which must surround the president. 
Additionally, the result of such a conference can 
be disapproval of an adjudged bad conduct dis- 
charge for lack of verbatim record." In the case 
of shown or suspected bias it would, of course, 
result in disapproval of the findings. Since the 
line is so very thin between clarification of issues 
already raised in court, as noted earlier in this 
article, and the type of intervention and partici- 
pation by the court-martial mentioned here, 
extreme caution is urged in this area of activity. 

Of interest in this regard is the following lan- 
guage taken from the Board of Review decision 
in U.S. v. Turner, NCM 67-0940, decided 2 May 
1967 (unpublished) : 


Appellate defense counsel assigns the following er- 
rors: (1) The president of the court abandoned his 
role as an impartial arbiter of fact and became an 
advocate for the prosecution; and (2) . . . Counsel 
takes the position that both assigned errors affect 
the sentence and we are asked to disapprove that 
portion of the sentence which extends to a punitive 
discharge or, in the alternative, order a rehearing 
upon the sentence. 


The background of the first assignment of error is in- 
dicated from an extract from the record of trial quoted 
below: 
“TC: I have no evidence of previous convictions. 
“PRES: Have you checked the Service Record 
Book? 
“TC: Yes, sir. 
“PRES: No previous convictions? None at all? 
No previous court-martials? 
“TC: I didn’t see any, sir. 
“PRES: The court will be recessed for ten min- 
utes in order to prepare the introduction of any 
previous convictions. The court will be recessed. 


* * * * * 


“TC: In review of the Service Record Book I wish 
to offer evidence of previous convictions.” 





9. UCMJ, Art. 39; 10 USC 839. 
10. U.S. v. Bruce, 12 USCMA 410, 30 CMR 410 (1961). 
11. UCMY, Art. 19; 10 USC 819. 





The admission in evidence of the prior conviction 
referred to above followed. Not only does the fore- 
going colloquy between the president and the trial 
counsel show that the president of the court departed 
from his role as an impartial member of the court to 
remedy the apparent default of the trial counsel, but 
it also rather strongly suggests that the president of 
the court had significant knowledge affecting the case 
which should have been disclosed when the members of 
the court were afforded the opportunity to disclose 
any ground for challenge. The Staff Legal Officer 
noted the error, commenting that the president ‘did 
depart somewhat from the impartial judicial role re- 
quired,’ but he concluded that the prejudicial effect 
upon the sentence was slight and recommended miti- 
gating action which led to the supervisory authority’s 
approval of a sentence including a suspended bad 
conduct discharge. In our view, the prejudicial effect 
of the error in question involved the punitive dis- 
charge adjudged by the court, for aside from the pre- 
vious conviction, the accused’s record available to the 
court indicated no disciplinary incidents in an enlist- 
ment extending some forty-two months prior to the 
inception of the unauthorized absence. In the circum- 
stances, we find it not beyond the realm of reasonable 
possibility that, but for the prior conviction, the court 
might have seen fit to adjudge a sentence not including 
a punitive discharge. 


We have concluded that the ends of justice will best 
be served in this instance by affirming a sentence not 
extending to a punitive discharge, in lieu of ordering 
a rehearing upon the sentence. 


RESEARCH ON RULINGS 


QUESTION (4): When required to make a ruling on 
an objection or a motion (not related to instructions 
to the court), and unable to determine a proper ruling 
by quick reference to the Manual in open court, or 
from argument of counsel, is it proper for the presi- 
dent to recess the court-martial and seek guidance, 
while the court-martial is recessed, from a legal officer, 
law specialist, or a legal reference book? Connected 
with this question, should trial and defense counsel be 
present when such inquiry is made or is such proce- 
dure improper under any circumstances? 


ANSWER: It is improper for the president to 
seek guidance from anyone outside the court- 
room, whether or not counsel are present. He 
may, however, consult reference books. He has 
two possible courses of action he may take when 
these two sources of assistance, the Manual and 
argument of counsel, fail him. Of the two alter- 
natives open to the president, the first one, un- 
fortunately, is followed far too often. Here, the 
president attempts the decision in open court, 
with the possibility of attending confusion and 
embarrassment for the rest of the court-martial 
while he leafs through the Manual and tries to 
clear his mind on the matter. This alternative 
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is not suggested when the president cannot 
satisfactorily make up his mind with a minimum 
amount of delay. The pressure upon him may 
not allow for a rational and well-founded 
answer. 

The other alternative is a recess called by 
the president so that the ruling, when finally 
made, will have the benefit of clear thinking and 
well-informed decision. While this procedure is 
recommended, it must be performed properly 
to avoid error. 

As stated, examination of legal reference 
books by the president is permissible, but at the 
same time he should require both counsel to re- 
search the issue and to present, for the entire 
court-martial and the record, complete argu- 
ment on the matter. By using this tack, the law 
surrounding the issue can be made known to all 
members of the court-martial, and accordingly, 
they can more intelligently decide whether or 
not to object to the ruling of the president. Of 
course, the president may simply call a recess 
just for the purpose of consulting the Manual 
during the recess, thus avoiding the embarrass- 
ing situation in the courtroom. If legal research 
or personal knowledge by the president results 
in location of authority in point, it is recom- 
mended that he point out the item to counsel in 
open court and “ask” them to comment upon 
its application to the issue under consideration. 
This procedure spreads the law upon the record 
to some extent, clarifies matters for the other 
court members, and helps educate both counsel. 


INSTRUCTING COURT 


QUESTION (5): When it becomes necessary to in- 
struct the court, and the president is not satisfied 
with the proposed instructions provided by the trial 
and defense counsel and is uncertain as to the ade- 
quacy of the instructions he himself proposes to give, 
may he recess the court and consult manuals, legal 
references, law specialists, or legal officers while the 
court is recessed or adjourned, or is he only allowed 
to page through the Manual in open court in a proce- 
dure which may take considerable time, while counsel, 
the accused, spectators and other court members look 
on in frustration and disgust, the other court members 
having been denied the right to even consult th: 
-Manual in open court? 

Is the better procedure to direct research into the 
proper instructions by trial and defense counsel and 
to recess or adjourn to give them an opportunity to 
do so? 


ANSWER: Once again, the practice of sitting 
before the court-martial thumbing through the 
Manual and taking considerable time, while the 
others present look on in discomfort and with 
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possible misgivings about the integrity of the 
proceedings, should be avoided. Once counsel 
have been given the opportunity to submit in- 
structions, they should not be directed to supple- 
ment or change the instructions they have indi- 
cated. They are not obliged to submit any.” 
Whether dissatisfied with proposed instruc- 
tions, or confused as to their propriety, the 
president should in every case recess the court- 
martial and proceed himself to research the 
matter to ascertain which instructions should be 
given. The latitude allowed the president in 
finding the right answers is broader here than 
is the case with rulings on motions and objec- 
tions, because the instructions are his sole 
responsibility.* Because his decision is final, 
with no objection permitted the other members, 
there is no need for other members to know the 
law that was applied to reach a decision. The 
president may consult legal reference books, and 
may seek outside advice from legal officers; 
however, he must avoid contact with the con- 
vening authority and his direct legal representa- 
tives.'* Also, asking for personal advice respect- 





12. U.S. v. Walters, 4 USCMA 617, 16 CMR 191 (1954). 

13. U.S. v. Bridges, 12 USCMA 96, 30 CMR 96 (1961) and U.S. v. 
Quesinberry, 12 USCMA 609, 31 CMR 195 (1962). 

14. WC NCM 61 00853 Frame, 31 CMR 452 (1961). 


ing facts or factual opinions from others could 
harm the impartiality of the president; might 
infringe upon the rule that factual issues be 
discussed only in open court or closed sessions ; 
and might improperly affect his decision on a 
matter for which the president has the sole 
responsibility. Therefore, such discussions 
should be approached with caution, the advice 
accepted as advice only, and final decisions 
reached by the president alone. In other words, 
he cannot cast away his responsibility for the 
instructions. Also, despite the seemingly con- 
trary dicta of the Court of Military Appeals in 
U.S. v. Baca," to the effect that out-of-court 
hearings are not authorized in special courts- 
martial, it appears that where only a discussion 
of proposed instructions will be involved, a re- 
corded out-of-court hearing held by the presi- 
dent in the presence of the accused, the reporter, 
and trial and defense counsel is not only 
authorized, but should be used in all complicated 
cases. 





15. U.S. v. Baca, 16 USCMA 311, 36 CMR 467 (1966). In Baca certain 
matter was discussed away from the other court members as a 
prelude to rulings by the president, rulings to which the other 
members had a right to object. Without the benefit of the discus- 
sions, the other court members could not intelligently consider 
their right to object to the subsequent rulings. 





COMP. GEN. DECISION 


On May 19, 1966, the Assistant Secretary of Defense 
(Comptroller) requested decision by the Comptroller 
General concerning the effect to be given to the Friestedt 
case, specifically: 


1. Should the services apply the rule of the Friestedt 
case to all disability retirements to which 10 U.S.C. 
1372(2) is applicable? 

2. If the answer to # 1 is “yes,” should the Friestedt 
rule be applied to all other statutes, such as 10 U.S.C. 
1212(a)(B) (ii), 3963(a), 38964, 6151, 8963(a), 
and 8964, under which the amount of severance pay 
or retirement benefits payable depends upon service in 
the “highest temporary grade’? 

3. If the answer to one or both of the first two ques- 
tions is “yes,” are officers and enlisted men previously 
retired or paid severance pay under the cited statutes 
in grades below their highest permanent grades en- 
titled to relief under the Friestedt rule? 


The Comptroller General, on July 8, 1966, replied that 
the rule of the Friestedt case might be applied only in 
instances in which the member is or has been placed on 
the temporary disability retired list pursuant to 10 
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U.S.C. 1202 or 1205, retired for disability pursuant to 
10 U.S.C. 1201 or 1204, or separated for disability and 
granted disability severance pay pursuant to 10 U.S.C. 
1212(a)(B) (ii). It was held that the rule could 
not be applied in other cases (retirement or separation 
not based on physical disability). It was also held, 
in effect, that members theretofore retired or separated 
for physical disability in circumstances giving entitle- 
ment to the benefit of the Friestedt rule might claim 
and receive retroactively the increased pay (within the 
limits of the applicable statute of limitations). 

Legislation is now pending which, if enacted, will 
extend the Friestedt rule across the board, whether 
retirement is based on physical disability or years of 
service. In the absence of such remedial legislation or 
further extension of the rule by the Court of Claims 
the services lack authority to allow the benefit to those 
who have served in a higher “permanent” grade and who 
retire or are separated on the basis of years of service. 
In principle, no sound basis for distinguishing “physical 
disability” cases from “years of service’ cases is 
perceived. 
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